EDITORIAL

Do State Licensing Procedures
Discriminate Against Physicians Using
Mental Health Services?

One physician calls for reform.

Steven Miles, M.D.

...............................................................................................

y experience with the Min-
nesota Board of Medical
Practice (BMP) since dis-

closing on my license renewal appli-
cation thatI have used mental healch
services has led me to believe that the
board’s procedures need funda-
mental reform. Its procedures for
deciding whether to renew physi-
cians’ licenses are poorly grounded,
counterproductive, overly invasive,
and potentially illegal. The 1996
medical license renewal form asked
physicians to disclose various physi-
cal and mental conditions. The form
also queried physicians abour disci-
plinary actions, civil lawsuits, and
criminal charges. The BMP can use
such information to bar physicians
from practice or require that they be
retrained or supervised.

The 1996 renewal form clearly
differentiated berween physiological
and mental conditions. Questions
about an applicant’s physiological
diseases inquired whether they caused
occupational disability. For exam-
ple, question 1 read: “Since your
last renewal, did you have any phys-
iological disorder or conditions
which impaired your cognitive, com-
municative or physical capability to
engage in the practice of medicine
with reasonable skill and safety?” By
contrast, three of the four questions
about mental conditions (4,6,and 8)
focused on the diagnosis or trear.
ment of mental illness rather than on
disability. These questions ask wheth-
er physicians have been diagnosed
with or have been treated for bipolar
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disorder, schizophrenia, paranoia,
any other psychotic disorder; pedo-
philia, exhibitionism, voyeurism, or
other sexual behavior disorders; or
compulsive gambling or klepto-
mania,

Minnesota law does not say that
the BMP must or should investigate
any or all physicians who have been
diagnosed with or treated for mental
illness. Even so, the BMP’s procedure
is to initiate an investigation, the first
step in whart it calls a disciplinary
action against physicians who dis-
close the diagnosis or treatment of
mental illness without corroborating
evidence of disability such as com-
plaints, malpractice actions, or crim-
inal activity.

In order for the BMP to investi-
gatea physician, it must have “prob-
able cause™! to believe thar the phy-
sician has the “inability to practice
medicine ... [as] a result of any men-
tal or physical condition.”? As [ inter-
pret Minnesorta law, once the BMP
finds “probable cause” for an inves-
tigation, the physician is presumed
disabled and bears the “burden of
proof ... to demonstrate his or her
qualifications.” A physician must
also cooperate with the investiga-
tion.* “Failure ... to submit to a men-
tal examination or to supply medical
records constitutes an admission of
the allegations (sic) against the per-
son.” Thus, the self-disclosure of
diagnosis or treatment allows the
BMP to presume the physician is
disabled, which the physician must
then disprove.
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I have type II bipolar disorder, a
mainly depressive disorder with non-
disabling periods of hypomania that
are helpful diagnostically and that
point to highly effective therapy. 1
have been,andam, successfully treat-
ed. I have disclosed this condition to
my employers, and I pursue a suc-
cessful and productive career in aca-
demic and clinical internal geriatric
medicine. [ have not been disciplined
orsued, and nocomplaints have been
filed regarding my professional con-
duct. I have noted my experience in
the Journal of the American Medical
Association. | have urged other phy-
sicians to use mental health services,
discussing the issue with a large
group of medical students the day
after one of their classmates commit-
ted suicide.

I answered the license renewal
questions honestly. On that basis,
the BMP demanded copies ofall notes
and records from my treating physi-
cian. The BMP did not disclose that
it was engaged in an investigation or
that it presumed disability. Letters
from the BMP merely stated thac it
was “required by law to assess this
information.” The BMP has never
confirmed that [ am part of an inves-
tigation or identified the statutes upon
which their requests were based. I
discussed the BMP’s request with my
physician, with mental health pro-
fessional groups, and an attorney,
and [ reviewed the medical literature
and Minnesora statutes. As a resulr,
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I believe that the BMP’s procedures
probably:

e went beyond the requirements
of Minnesota law by requesting ad-
ditional information regarding my
mental condition as a result of my
disclosure;

* violated confidentiality of med-
ical records; and

* violated the Americans with
Disabilities Act (ADA).

My lawyer and I have submitted
to the BMP material from the Amer-
ican Psychiatric Association (APA),
the state chapter of the APA, legal
cases, professional literature, and the
name of a lawyer with the U.S. De-
partment of Justice who has written
legal briefs arguing that procedures
similar to the BMP’s violate the ADA.
The BMP’s attorney defended its
policy (see the following discussion)
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and said the investigation would con-
tinue. As this article goes to press 11
months after completing my license
renewal form, I have accumulated
$8,000 in legal fees and am awaiting
the BMP’s next step.

FIve ProBLEMS WITH
THE BMP’s POSITION
ON MENTAL ILLNESS

I see five problems with the BMP’s
position on mental illness. First, the
distinction between physiological
conditions or disorders and mental
illnesses does not comport with mod-
ern understandings of neuropsy-
chiatry.

Second, the BMP’s finding of
“probable cause” or presumed dis-
ability based on diagnosis or treat-
ment alone is discriminatory and

unsupported. In a letter to my attor-
ney dated May 10, 1996, Sarah
Mulligan, assistant attorney general
and counsel to the BMP, argued in
support of the BMP’s policy. She
wrote: “The [mental] diagnoses list-
ed can be extremely dlsablmg illness-
es and can greatly impair the ability
to practice a profession. They are
known to be chronic. And sufferers’
insight into the illness and ability to
cooperate with treatment vary, thus
requiring an assessment of the indi-
vidual’s history of the disease as well
as present manifestations.”

The licensing renewal form sug-
gests that physicians with “physical”
illness have the insight to limit their
practice for self-perceived disability.
The form implies that physicians who
use mental health services do not
have this ability, a position that is

Excerpts from American Psychiatric
Association Confidentiality Statement'
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thas been proposed that physicians have a special

duty to the public which can only be discharged
by requiring that the physician’s own health record
pertaining to the physician’s mental health be ex-
posed to the scrutiny of those who oversee the fitness
of individuals to practice medicine. -

No convincing argument has been advanced to
show that a patient should be deprived of the right
to the privacy of his or her medical record simply
because he or she has chosen to study or practice
medicine. We believe that reasonable protection of
patients does not require the assumption that any-
one who is now, or has been, a psychiatric patient is
potentially so harmful to patients that he or she
cannot practice medicine without presenting his or
her otherwise private medical record for public
scrutiny. There is no evidence to suggest that the
hazard is so great that normal safeguards are inad-
equate.

Moreover, there is a greater danger that individ-
uals needing treatment will be barred from obtain-
ing professional help if gerting it would require them
to bare their innermost secrets to public or private
overseers. More likely, they would try to conceal the

need and continue to practice without treatments
for what might be curable ills. Far from protecting
the public, it is likely that the abolition of the
confidentiality of the physician’s personal health
records would simply discourage troubled people,
many with treatable disorders, from finding appro-
priate medical help and would hamper those trying
to help them. We believe that such an impairéd
individual is far more likely to endanger patients
than would be the case if medical treatment were less
a private matter for medical professxonals than it is
for others.

Licensure boards seeking to know whether a
history of psychiatric disorder impairs present func-
tion should do so on a case-by-case basis and only
for cause. The mandatory disclosure of the physi-
cian’s confidential medical or personal history is
without merit. The supposedly heightened protec-
tions for patients sought by those who would ex-
clude physicians from the traditional safeguards of
medical confidentiality are 1llu51ons

*Position statement of confldennallry of medical records:
does the physician have a right to privacy concerning his or
her own medical records? Am J Psychiatr 1984;141:331-2.
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Protecting Physicians
and the Public Interest

A representative of the Minnesota Psychiatric Society
argues that impairment, not diagnosis, should be the focus
of Board of Medical Practice questions.

Richard D. Lentz, M.D.

he Minnesota Psychiatric Society (MPS) is very

concerned about the nature of the questions the
Board of Medical Practice (BMP) asks when physi-
cians renew their medical licenses or apply for new
licenses. A task force is actively studying the issue,
but a formal statement is not yet available. The MPS
hopes to work with the BMP to modify the questions
so that they address impairment, not diagnosis.

As chair of the Minnesota Psychiatric Society’s
Committee on Board of Medical Practice Relation-
ships, I would like to address seven pertinent issues
related to mood and some psychotic disorders.

1. Bipolar mood disorders are far more common
than previously believed and have many presenta-
tions. Like major depressive episodes, upswings
may vary from extremely mild to severe. One form,
bipolar mood disorder, Type II, has brief, usually
mild hypomanic, along with depressive, episodes.

2. Significant major depressive episodes occur in
10 percent to 15 percent of the entire population
(including physicians), and up to 20 percent of these
episodes have some psychotic components. Hence,
perhaps 2 percent to 3 percent of all people, includ-
ing physicians, might have experienced at least mild
transient psychotic features.

3. Almost all physicians with these common
mood disorders, even when severe, seek treatment
appropriately, take sick leave as needed, never en-
danger their patients, and, therefore, are never “im-
paired.”

4. Many medical problems such as high fever,
toxic responses to medication, and transient severe
organ system problems are associated with com-
pletely reversible delirium with psychotic features;
however, BMP questions don’t exclude these prob-
lems.

5. Current BMP questions perpetuate the myth
that mental illness is equivalent to impairment, a
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stigma that prevents many people from seeking help.
The U.S. Public Health Service is vigorously working
to destroy this kind of stigma involving mental
illness.

6.1 assume the BMP has encountered the rare
situation where a physician with psychiatric illness
does become transiently impaired in practice. Ques-
tions about impairment, not diagnosis, would ad-
dress such a situation.

7. Physicians should be encouraged to seek help
for psychiatric disorders. Without a reasonable guar-
antee of privacy, many physicians, like pilots, politi-
cians, and others who fear stigma or loss of their
livelihood, will not do so. The risk of physician
impairment only increases. Just as the public interest
is served by protecting the privacy of quality assur-
ance activities and peer review within medical prac-
tices and institutions, protecting the privacy of phy-
sicians seeking medical help will improve the quality
of medicine. . :

The BMP plays a vital role in protecting the
public from a physician who may be impaired. I
personally endorse that role. I also believe that a
policy that encourages physicians to seek help best
serves the public interest. Such a policy is essential to
the safe practice of medicine and is compatible with
amodern understanding of mental illness. Questions
that focus on psychiatric diagnosis, rather than im-
pairment, only discourage physicians from seeking
the very help they need.

Richard Lentz is chair of the Minnesota Psychiatric
Society’s Committee on Board of Medical Practice
Relationships, consultant in psychiatry at Park Nic-
ollet Clinic-Health System Minnesota, staff member
of the Professional Assessment Program at Abbott
Northwestern Hospital, and clinical professor of
psychiatry at the University of Minnesota.
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reaffirmed in the letter from
Mulligan. The BMP has not offered
empirical support that surgeons with
Parkinson disease, for example, or
family practitioners with open in-
fected sores on their hands who do
obstetric procedures have greater in-
sight into their potential disability or
danger to patients than a physician
who has sought out, worked with,
and been successfully treated by a
psychotherapist.

Third, the BMP’s list of menral
health diagnoses that deserve scruti-
ny for presumptive disability is arbi-
trary. Why do kleptomania or
compulsive gambling merit special
inquiry for occupational disability,
while the relicensing form is silenton
post-traumatic stress disorder and
multiple personality disorder?

Fourth, the BMP’s request to in-
dependently review physicians’ men-
tal health records is both needlessly
invasive and unlikely to be a useful
remedy for, as Mulligan alleges, phy-
sicians’ varying “insight into [their]
illness and ability to cooperate with
treatment.” It is needlessly invasive
in that the privacy of mental health
records is violated to allow discus-
sion by board members, some of
whom are not qualified to render an
opinion on mental health. A review
of mental health records by a board
culling often sketchy raw data from
another practitioner’s chart notes is
less likely to lead to a sound psychi-
atric opinion than a review rendered
by an independent qualified mental
health professional following up on
tangible evidence of occupational
disability.

Fifth, mental health experts have
concluded that presuming disability
based on diagnosis alone and requir-
ing a surrender and review of mental
health records is counterproductive
to the goal of assuring maximum
mental health of health professionals
(see the accompanying sidebars on
pages 43 and 44).

THE AMERICANS WITH
DISABILITIES ACT

The Americans with Disabilities Act
(ADA) bars imposing discriminatory
burdens on persons who are disabled
or on persons who are wrongly per-
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ceived to be disabled.’ Courts agree
that the ADA applies to licensing
board procedures.® A New Jersey
court, for example, decided that the
ADA applied to the state medical
licensing board and that a class ac-
tion against the board was permit-
ted.” Before the case went to trial, the
New Jersey board rescinded ques-
tions and procedures that relate to
mental illness. Minnesota Medicine
discussed the Minnesota Board of
Medical Practice’s procedures in light
of the ADA in 1994 (see “Are Med-
ical Licensing Questions Discrimind-
tory? May 1994, page 27; an update
to that arricle appears this month on
page 47).

I believe that the following three
elements of the BMP’s policies and
practices violate the ADA:

1) The BMP operates under the
assumnption that mental conditions
fundamentally differ from physio-
logical conditions;

2) This difference alone consti-
tutes “probable cause” to presume
medical disability without support-
ing evidence of disability; and

3) The BMP imposes extra pro-
cedural burdens and invasion of pri-
vacy on physicians with mental health
conditions.

A key issue for an ADA ruling is
whether the imposed discriminatory
burden is a loss of privacy or the
discriminatory loss of practice privi-
leges. Minnesota’s attorney general
cites a Texas case that found no ADA
violation because the physician had
virtually no chance of losing the op-
portunity to practice.’ However, oth-
ercourts have supported ADA claims,
and the implicit view of the American
Psychiatric Association is that the
loss of privacy is discriminatory®
(see the sidebar, page 43). Another
court focused on a board’s lack of
empirical evidence supporting the
effectiveness of the inquiries and pre-
sumed disability."

This past summer, the U.S. Su-
preme Court rejected balancing con-
fidentiality of mental health care
records with state interests—the cen-
terpiece of the BMP’s procedures.
The court ruled: “Effective psycho-
therapy depends on confidence and
trust and therefore the mere possibil-
ity of disclosure of confidential com-
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munications may impede the devel-
opment of the relationship for suc-
cessful treatment. The privilege also
serves the public interest since the
mental health of the Nation’s citizen-
ry ...is a public good of transcendent
importance. ... Making the promise
of confidentiality contingent upon a
... later evaluation of the relative
importance of the patient’s interest
in privacy and the evidentiary need
for disclosure would eviscerate the
effectiveness of the privacy. ... An
uncertain privilege islittle better than
no privilege ar all.”*?

In my opinion, this ruling argu-
ably bars the Minnesota Board of
Medical Practice from demanding
medical records as a part of any
mental health investigation.

CONCLUSION

The BMP provides Minnesotans pro-
tection from disabled physicians, but
so do criminal proceedings, malprac-
tice actions, peer review, and super-
visory relationships. As the Ameri-
can Psychiatric Association and the
Supreme Court point out, the destig-
matization of and unthreatened ac-
cess to mental health care also sub-
stantially protect the public from
persons with mental illnesses, includ-
ing physicians. I believe that promot-
ing access to mental health care—
without fear that such care will trig-
ger a disciplinary investigation—
protects patients at least as well as
spotty board oversight of physicians
who are willing to admirt receiving
mental health care.

The BMP’s procedures must con-
form to state and federal law, consti-
tutional principles, legal precedents,
and to due process. I believe the BMP
should retractits request for my med-
ical records, or at least explain why it
has not done so, given the Supreme
Courr ruling apparently bearing on
the legality of that request.

The BMP’s letters did not inform
me that it was engaged in an investi-
gation, of the statutory basis of the
investigation, or that the investiga-
tion presumed that I was disabled.
The BMP did not even provide this
information in response to a written
request. This lack of communication
and due process (less than that print-
ed on parking tickets) is unaccept-
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able in collegial or professional rela-
tionships. It misleads and intimidates
physicians who are trying to proper-
ly respond to the BMP’s inquiries.
Physicians who are in similar situa-
tions, who have been asked to sur-
render medical or psychiatric records,
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or who have been sanctioned or bur-
dened on the basis of information
about their medical conditions or
treatment alone, should consider
seeking redress.

The Minnesota Board of Medical
Practice’s procedures merit a chal-

lenge. The goal of such a test would
be to improve the access to and cli-
mate for mental health care for every
physician. That goal is in every Min-
nesotan’s interest. MM

Steven Miles is an associate professor

of medicine in the Department of
Geriatrics at St. Paul-Ramsey Medi-
cal Center and the University of Min-
nesota and associate faculty at the
University of Minnesota Center for
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